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Wednesday Afternoop Session
May 23, 2015

The Wednesday afternoon session of The American Law Institute conveneq in
the Ritz-Carlton Ballroom, Washington, DC, and was called to orge; i
1:41 p.m. by Mr. Wallace B. Jefferson.

Mr. Jefferson: So the luncheon next door went a little bit longer than
anticipated. There will be people coming in and joining in the final substantjye
project for this year’s Annual Meeting, and that is the Restatement of the Law,

Children and the Law.

And I just have one comment to make before we begin, and that is that the
luncheon featured Bryan Stevenson, who gave a powerful talk on the work thyt
his Equal Justice Institute is doing. But he said a few things that I think are very
prescient for the work that we are about to undertake and discuss this afternoon,
and that is a society must be committed to children.

And he talked about the law as a narrative and how that can have an impact
on the most vulnerable in our society, and he mentioned children quite a lot.
And one of his central messages was to make the law work for them, and I think

that is a great way to begin our discussion today.

We have a very thoroughly researched and heavily edited piece of work
for your consideration today on the Restatement of the Law, Children and the
Law. I’m just going to give a few housekeeping thoughts to you before we begin,
and then I’m going to ask the Reporters to introduce themselves and maybe give
a brief introduction.

If you have your book with you, if you’ll look at the cover, we’re going
to go in a slightly different order than usual. Usually, we go chronologically
from the early Section to the end, but for this one, we’re going to take up § 2.10
first on economic support, and then we are going to look at §§ 3.20 and 3.24
together, as the next Section. That is about physical abuse and corporal punish-
ment.

And then from there, § 2.30 and § 3.26 on medical care and neglect, and
then we’ll go from that to Chapter 14.

So don’t worry if you didn’t follow along, I'll mention this as we g0
through this great draft. And I will now ask Elizabeth to give a few remarks,

iptroduce the Reporters, and then after you’re finished, we’ll start with any ques-
tions.

Professor Elizabeth S. Scott (NY): Thank you so much, Wallace.

We are just delighted to be here, at the Annual Meeting, for our first op-
portunity to present Sections of the proposed Tentative Draft of the neW
Restatement of Children and the Law. I’d like to just make a couple of com-
ments, but first, to introduce the other Reporters on this project.
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On the dais with me are Clare Huntingtqn and Solangel Maldonado. There
" other Reporters .w]'-lo are not presenting today, but who are very much
ed in the project, sitting in the front. And you maybe could stand up—
anie, Emily Buss, and David Meyer. So we have lots of Reporters,

orking hard on this Restatement project.

involVe
Richard BO
and we're W . .

[’m just going to say a few words abqut thg project. This Restatement will
de four different Parts. The ﬁrs_t Part is Children in Families, which deals
he regulation of the parent—child relationship and the scope and limits of
ority over their children.

inclu
with
parental auth . ' .

A part of the purpose of thls Part is to clarify and modemize the rationale
for parental rights, which continue to be very robust under American law, as
grounded in child welfare and vglues of privacy and diversity and certainly no
jonger in the kind of property-like ownership that was the basis of traditional
pa:ental rlghtS

The second Part is Children in Schools. This Part deals primarily with the
state’s authority in public schools and children’s rights in the context of public
schools and how that context can limit children’s rights.

The third Part is Children in the Justice System, and this Part focuses, to
a large extent, on how the legal treatment of children, of juveniles differs from
that of adults in the justice system due to the developmental immaturity of ju-
veniles. This is an area of law that is in the process of very active reform, which
the Restatement is aiming to capture.

And the fourth Part is Children in Society, which basically involves the
legal regulation of children, unmediated to some extent by these other institu-
tional settings. So the infancy doctrine in contract law, children’s tort liability,
children’s decisionmaking ability in the context of medical decisions, and par-
ticularly reproductive health treatment are all in that section.

So as you can see from the Sections that we are presenting, we are not
proceeding sequentially through the Restatement, but rather working on
Sgctions in all four Parts sort of simultaneously. And in part, this is because
different Reporters are focusing primarily on different Parts.

- We do have, and it’s included in the draft, a comprehensive Table of Con-
" Slso that you can sort of locate the Sections that we’re focusing on within
for gi:“ fOT_ the whole Restatement. And today, we’re going to discuss anq offer
in Famcilll.ssmn and, hopefully, your approval Sections from two Parts, Children
of these lgszngel and Clare have taken primary responsibility as the drafters
Senting § ec.tlons‘—z}nd in the Children in the Justice System Part, we’re pre-
& Sections on Interrogation of minors.
So, with that, T think we’re ready to proceed.

M * : 2 2 “
to Provicli- {fffersom Great. Then we will begin with § 2.10, on page 5, “Duty

¢ Reasonable Economic Support.”
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Professor Solangel Maldonado (NJ): Yes. So thank you for g, feeq
back. -

I would like to clarify that, yes, we are trying to follow the de
the Model Penal Code, and § 3.26(a)(1) specifically is a criminally
it applies to criminally negligent homicide. And then § 3.26(a)(2)
criminal proceedings, then if the child—if the failure to provide medica] ¢g
has caused the child harm or substantial risk of harm but has not caused ﬂ:e
child’s death, then we do apply the higher degree of culpability~reck1esse
knowingly, purposely—again in line with the Model Penal Code. ’

Professor Gallant: To address what Guy Struve brought up, | wonder
whether you ought to include language that would be, if this is consistent wig,
a state statute, the court should do thus and so, because otherwise it looks [ike
you are suggesting the common-law creation of criminal standards. And if that
raises or broadens the definition of a crime, then you have questions of legality
and retroactivity, at least for the first folks that are— Thank you.

Mr. Jefferson: Ricky?

Director Revesz: This is a problem that arises in every Section or every
Restatement. Statutes trump common-law rules. These are common-law rules.
To the extent there’s a statute to the contrary, the statute takes precedence.

So I don’t think we need to say this in this provision or any other provi-

sion. But the point that you make is a good one, that obviously a statute would
trump this rule.

Justice Michael C. Massengale (TX): I wanted to draw your attention {0
another provision that may raise this question about characterization as a Re-
statement, or maybe it would be more appropriate in a Principles project. Sec-
tion 2.30(1)(c). “A parent does not have authority to consent to medical
procedures or treatments that impinge on the child’s constitutional rights ©0
bodily integrity or reproductive privacy.”

The reference to “the child’s constitutional rights to bodily integnty o
reproductive privacy,” there’s a lot of vagueness in there that ['m not awar l.i
really strongly supported by case law. If this is going to be in a Restatement, !
would probably be helpful to define that more. But in any case, I'm not -

: t
of case authority that really supports this to the level of rising to a Restateme?
of the Law.

And then, as applied in Illustration 7, on pages 26 and 27, this Il
says that a parent’s consent is insufficient to authorize a surgical corr ¢
gery for a two-year-old intersex child, and that the parent’s authoriza!i®

S on e ty
a surgery would impinge on the child’s “fundamental right to bodily inte&"
and reproductive privacy.”

finitiong ,
negligent
n a“ Other

[ustratio?
ctive sur
n of S

, _ .. gddress
The Reporters’ Note concedes “[t]here are no publnshed opint ars surge”Y

ing parental authority to consent to nontherapeutic genital-normalizi®
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x child.” The only authority reference

on 40 intersneemry settlement of a single lawsuit.
tamo

abou

think this not only raises questions of th
S statement, but also, frankly, threatens
sion in the R; ent, because these kinds of very val
as a Restate issu,es in our society and many state |
(hese are live tside the context of a statute that this
to say that (xry controversial and would be cont
I ;Tr“eki,:; a state judge in Texas.
W

d is a report from BuzzFeed

€ appropriateness for inclu-
the credibility of the project
ues-laden judgments, while
egislatures are taking action,
is the state of the Jaw today,

roversial in my jurisdiction,

: |
r Maldonado: Thank you for thé comment.
mefr?; the Reporters’ Note that there 1sn’t any cas
was .ﬂg?radjusting the Illustration and sort of making that ¢
consl
ment itself.

ice Massengale: I think part of the confusign, for me, is the absence
i ither implied in what’s captured by this Section or by the [lus-
ool es that are cited in the Reporters® Note all involve the balancing
tratioq The o acy interests against some kind of state action, and this appears
i plnr ythe enforcement of a child’s constitutional right as against
kb atua:ﬁ overlay of state action. And to me, that raises questions
abparte;l:ssz:vtgggaer tt):at is an accurate statement of the law.
abou

Mr. Jefferson: Thank you. Any other comments or questions on § 2.30
r. ;
or § 3.26?

(No response)

Mr. Jefferson: If not, we will turn to §§ 14-? througthh t1?4.23. Section
14-2 is a:1 Introductory Note. Any comments or questions on that?

was hoping that it
e law, but we will
learer in the Com-

(No response) | .
Mr. Jefferson: Section 14.20 is at page 227.

Section 14.21, on page 244, is “Waiver of Rights in a Custodial Setting.
Questions or comments?

i 1vVer

Mr. Frank P. Cervone (PA): I want to Speal:htot til:lilgcl:l; Sctzlhoirlld(r)efnwrﬁight

with regard to the notion that is emerging in our field ?E,m attorr,ley. S

not be allowed to waive at all, absent the presence I0 50y o AT
Position taken in § 14.22 as to children under age 14. Is it .

rters’ Notes,

And it’s from my reading, the lean of the very Welg-d?r!i‘iilﬁ’e practics in

1S is an area that is of some controversy in the field o o{ﬂd s

venile law. And it’s a fairly new set of idgas that folks wd by our speaker of a

the Roper line of cases, etc., many of wh1'ch were z;rgufr?n semstes g, The-com:
€W moments ago, Bryan Stevenson, who said, just a few

d the world that
Pelling aspect of this stuff, that we need to teach the courts an
ids are different.
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