AGENDA ITEM REPORT
3.1.

To: City Council

Subject: Discussion and possible action regarding appointment of Non-US Citizens to
Boards and Commissions. (Peter Gordon)

Meeting: Thursday, November 7, 2024

Department: City Council /

Staff Contact:

BACKGROUND INFORMATION:

SUMMARY OF COUNCIL REQUEST
The City Council was briefed by Memo on September 19, 2024.  Council directed staff to
schedule a work session to discuss the following issues:

1. Whether Non-US Citizens for Foreign Nationals may serve on City Boards or Commissions?

2. An analysis of state laws or City Ordinances of City Boards or Commissions that a Non-US
Citizen or Foreign National may not qualify to serve on the Board or Commission.

3. If Council determines that Non-US Citizens or Foreign Nationals may be appointed to a
Board or Commission, Council can consider what Boards or Commissions a Non-US Citizen
may serve on.

DEFINITION OF NON-US CITIZENS OR FOREIGN NATIONALS
Non-US Citizens and Foreign Nationals are defined as:

Resident-Alien is defined in the IRS Tax Code as a person who “meets the green card test or the
substantial presence test for the year.

The Green Card Test is defined in the IRS Tax Code as: a person who at any time during the
calendar year was a lawful permanent resident of the United States according to the immigration
laws, and this status has not been revoked or administratively or judicially determined to have been
abandoned.

Substantial Presence Test is defined in the IRS Tax Code as: a person who has been physical
present in the United States on at least:

e 31 days during the calendar year, and
e 183 days during the 3-year period that includes the current year and the 2 years immediately
preceding the current year.

Non-Resident Alien is defined in the IRS Tax Code as: a person who is not a U.S. Citizen, nor a
resident alien for tax purposes.
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Foreign National is defined in the IRS Tax Code as: A person who is any person who is not a
citizen of the United States and is a resident of a foreign country.

STATE LAWS, CITY CHARTER AND ORDINANCES

ESTABLISHING BOARDS AND COMMISSIONS

The City’s Charter allows for the City to establish boards and commissions by passing ordinances.
The qualifications for the board/commissioner members may be set by the ordinance which creates
the board or commission. Some state laws determine whether a resident of the ETJ can serve on
the board or commission.

Hutto City Code § 2.02.001, Qualifications of members, limits board/commission membership to
individuals who are registered to vote in the City or who reside within the corporate limits of the
City. Attached.

Boards and Commissions that the City Council has created, the duties and the membership criteria
are as follows:

1. Building & Standards. Hutto City Code § 2.02.182. Composition; terms of members.

The purpose of the Building and Standards Commission is to hear appeals and render decisions
upon rulings by the building official when requests for a modification or a variation have been made
and denied.

2. HEDC. The only statutory requirement for membership is that the member must reside
within the City limit or the City’s ETJ.

The Hutto Economic Development Corporation (EDC) works to promote economic development
within the City of Hutto.

3. Diversity, Equity, Inclusion, & Belonging Commission. Hutto City Code Section §
2.02.203. Creation; membership requirements.

The City of Hutto is determined to providing equitable opportunities to all residents and visitors with
assistance from the Diversity and Inclusion Commission.

4. Ethics Review. Hutto City Code § 2.05.005 Ethics review commission.

The Ethics Review Commission is composed of seven members, all of whom shall reside in the
city. The Ethics Review Commission shall render advisory opinions on potential conflicts of interest
or violation at the request of a City official.

5. Historic Preservation. Hutto City Code § 2.02.001 (e) shall reside within the city limits or
the extraterritorial jurisdiction of the city; provided, however, that no more than two (2)
members of the commission shall reside in the city’s extraterritorial jurisdiction. Also,
in UDC 10.208.4, Attached.



https://ecode360.com/39877775#39877775
https://www.huttotx.gov/418/Building-Standards
https://www.huttotx.gov/422/Ethics-Review
https://ecode360.com/39878029?highlight=ethics,ordinance&searchId=11228763984988994#39878029
https://www.huttotx.gov/423/Historic-Preservation
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The Historic Preservation Commission's mission is to preserve our past and work with ongoing
development in the community to support incentives for revitalization, protect our historic properties
and structures, and provide education to today’s youth who stand to inherit the future of Hutto.

6. Library Advisory Board. Hutto City Code § 2.02.001 (c) Members of the library advisory
board shall reside in the Hutto Independent School District.

The Library Advisory Board makes recommendations to the City Council concerning planning,
development and operation of the City Library.

7. Parks Advisory Board. Hutto City Code § 2.02.001 (d) members must reside within the
city limits or the extraterritorial jurisdiction of the city,- provided, however, that no more than
two (2) members of the board shall reside in the city’s extraterritorial jurisdiction.

The Parks Advisory Board works with Hutto staff to develop recommendations to City council
regarding policies, rules, and regulations for the management of Hutto's public parks, trails, and
recreation facilities.

8. Planning & Zoning UDC 10.208.3 Attached.

The Texas Local Government Code requires a Home Rule City to create a Zoning Commission.
The Planning and Zoning Commission works as an advisory board to the City council on issues of
zoning and building within Hutto.

9. TIRZ Boards.

Membership requirements from the TIRZ Bylaws. Attached.
The purpose of these boards within a Tax Increment Reinvestment Zone is to oversee the
administration and financials of the Zone, pursuant to the Tax Increment Financing Act.

10. Zoning Board of Adjustment UDC 10.208.4 Membership and Duties. Attached.

Texas Local Government Code Sec. 211.008.
CONCLUSION

State laws relating to Boards and Commissions do not contain provisions that prohibit a Non-US
Resident or Foreign National from serving on a board or Commission. If Council elects to allow Non-
US Citizens to serve on City Boards or Commissions, Council may want to consider the state law
creating the Board or Commission or the City ordinance establishing the duties and membership
requirements of the Board or Commission.

Endnotes:


https://www.huttotx.gov/425/Library-Advisory-Board
https://www.huttotx.gov/426/Parks-Advisory-Board
https://www.huttotx.gov/427/Planning-Zoning
https://www.huttotx.gov/429/TIRZ-Boards
https://www.huttotx.gov/432/Zoning-Board-of-Adjustment
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Sec. 211.007. ZONING COMMISSION. (a) To exercise the powers authorized by this subchapter,
the governing body of a home-rule municipality shall, and the governing body of a general-law
municipality may, appoint a zoning commission. The commission shall recommend boundaries for
the original zoning districts and appropriate zoning regulations for each district. If the municipality has
a municipal planning commission at the time of implementation of this subchapter, the governing
body may appoint that commission to serve as the zoning commission.

Tex. Tax Code Sec. 311.009. COMPOSITION OF BOARD OF DIRECTORS. (a) Except as
provided by Subsection (b), the board of directors of a reinvestment zone consists of at least five and
not more than 15 members, unless more than 15 members are required to satisfy the requirements
of this subsection. Each taxing unit other than the municipality or county that designated the zone
that levies taxes on real property in the zone may appoint one member of the board if the taxing unit
has approved the payment of all or part of the tax increment produced by the unit into the tax
increment fund for the zone. A unit may waive its right to appoint a director. The governing body of
the municipality or county that designated the zone may appoint not more than 10 directors to the
board; except that if there are fewer than five directors appointed by taxing units other than the
municipality or county, the governing body of the municipality or county may appoint more than 10
members as long as the total membership of the board does not exceed 15.

(b) If the zone was designated under Section 311.005(a)(4), the governing body of the municipality
or county that designated the zone may provide that the board of directors of the zone consists of
nine members appointed as provided by this subsection, unless more than nine members are
required to comply with this subsection. Each taxing unit, other than the municipality or county that
designated the zone, that levies taxes on real property in the zone may appoint one member of the
board if the taxing unit has approved the payment of all or part of the tax increment produced by the
unit into the tax increment fund for the zone. The member of the state senate in whose district the
zone is located is a member of the board, and the member of the state house of representatives in
whose district the zone is located is a member of the board, except that either may designate another
individual to serve in the member's place at the pleasure of the member. If the zone is located in
more than one senate or house district, this subsection applies only to the senator or representative
in whose district a larger portion of the zone is located than any other senate or house district, as
applicable. If fewer than seven taxing units, other than the municipality or county that designated the
zone, are eligible to appoint members of the board of directors of the zone, the municipality or county
may appoint a number of members of the board such that the board comprises nine members. If at
least seven taxing units, other than the municipality or county that designated the zone, are eligible to
appoint members of the board of directors of the zone, the municipality or county may appoint one
member.

(c) Members of the board are appointed for terms of two years unless longer terms are provided
under Article XI, Section 11, of the Texas Constitution.

(b) A board of adjustment must consist of at least five members to be appointed for terms of two
years. The governing body must provide the procedure for appointment. The governing body may
authorize each member of the governing body, including the mayor, to appoint one member to the
board. The appointing authority may remove a board member for cause, as found by the appointing
authority, on a written charge after a public hearing. A vacancy on the board shall be filled for the


https://statutes.capitol.texas.gov/GetStatute.aspx?Code=TX&Value=311.005
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unexpired term.

(c) The governing body, by charter or ordinance, may provide for the appointment of alternate board
members to serve in the absence of one or more regular members when requested to do so by the
mayor or city manager. An alternate member serves for the same period as a regular member and is
subject to removal in the same manner as a regular member. A vacancy among the alternate
members is filled in the same manner as a vacancy among the regular members.

Sec. 211.007. ZONING COMMISSION. (a) To exercise the powers authorized by this subchapter,
the governing body of a home-rule municipality shall, and the governing body of a general-law
municipality may, appoint a zoning commission. The commission shall recommend boundaries for
the original zoning districts and appropriate zoning regulations for each district. If the municipality has
a municipal planning commission at the time of implementation of this subchapter, the governing
body may appoint that commission to serve as the zoning commission.

Tex. Tax Code Sec. 311.009. COMPOSITION OF BOARD OF DIRECTORS. (a) Except as
provided by Subsection (b), the board of directors of a reinvestment zone consists of at least five and
not more than 15 members, unless more than 15 members are required to satisfy the requirements
of this subsection. Each taxing unit other than the municipality or county that designated the zone
that levies taxes on real property in the zone may appoint one member of the board if the taxing unit
has approved the payment of all or part of the tax increment produced by the unit into the tax
increment fund for the zone. A unit may waive its right to appoint a director. The governing body of
the municipality or county that designated the zone may appoint not more than 10 directors to the
board; except that if there are fewer than five directors appointed by taxing units other than the
municipality or county, the governing body of the municipality or county may appoint more than 10
members as long as the total membership of the board does not exceed 15.

(b) If the zone was designated under Section 311.005(a)(4), the governing body of the municipality
or county that designated the zone may provide that the board of directors of the zone consists of
nine members appointed as provided by this subsection, unless more than nine members are
required to comply with this subsection. Each taxing unit, other than the municipality or county that
designated the zone, that levies taxes on real property in the zone may appoint one member of the
board if the taxing unit has approved the payment of all or part of the tax increment produced by the
unit into the tax increment fund for the zone. The member of the state senate in whose district the
zone is located is a member of the board, and the member of the state house of representatives in
whose district the zone is located is a member of the board, except that either may designate another
individual to serve in the member's place at the pleasure of the member. If the zone is located in
more than one senate or house district, this subsection applies only to the senator or representative
in whose district a larger portion of the zone is located than any other senate or house district, as
applicable. If fewer than seven taxing units, other than the municipality or county that designated the
zone, are eligible to appoint members of the board of directors of the zone, the municipality or county
may appoint a number of members of the board such that the board comprises nine members. If at
least seven taxing units, other than the municipality or county that designated the zone, are eligible to
appoint members of the board of directors of the zone, the municipality or county may appoint one
member.


https://statutes.capitol.texas.gov/GetStatute.aspx?Code=TX&Value=311.005
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(c) Members of the board are appointed for terms of two years unless longer terms are provided
under Article XI, Section 11, of the Texas Constitution.

(b) A board of adjustment must consist of at least five members to be appointed for terms of two
years. The governing body must provide the procedure for appointment. The governing body may
authorize each member of the governing body, including the mayor, to appoint one member to the
board. The appointing authority may remove a board member for cause, as found by the appointing
authority, on a written charge after a public hearing. A vacancy on the board shall be filled for the
unexpired term.

(c) The governing body, by charter or ordinance, may provide for the appointment of alternate board
members to serve in the absence of one or more regular members when requested to do so by the
mayor or city manager. An alternate member serves for the same period as a regular member and is
subject to removal in the same manner as a regular member. A vacancy among the alternate
members is filled in the same manner as a vacancy among the regular members.

SUMMARY OF REQUEST:

STAFF REVIEW:

FISCAL NOTES:

ATTACHMENTS:

1. Generally (1)

2.  Creation. - Composition; terms of members. - Powers and duties. - Variance of provision. -
Decision to be final. - Building official ruling effective

Short title. - Definitions. - Creation; membership requirements. - Organization. - Dismissal from
commission. - Commission meetings. - Duties of the ¢

Historic Preservation Commission

Library Advisory Board

Parks Advisory Board

Planning and Zoning Commission (1)

Hutto TIRZ Membership Qualifications 10302024

Hutto Unified Development Code P&Z, ZBOA, Historic Commission

0. Zoning Board of Adjustment
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